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M e m o r a n d u m


LTC-A-2005-21

TO:
(X)  Nursing Facilities; (X)  ICFs/MR 16 Bed & Over; (X)  HDCs;


(X)  ICFs/MR Under 16 Beds; (X)  ALF Level I; (X)  ALF Level II;


(X)  RCFs; (X)  Adult Day Care; (X)  Adult Day Health Care;   


(X)  Post-Acute Head Injury Facility; (X)  Interested Parties;


(X)  DHS County Offices; (X)  NATPs

FROM:
Carol Shockley, Director, Office of Long Term Care

DATE:
August 8, 2005

SUBJECT:
Criminal Record Check Program – Expunged/Sealed Records

The Office of Long Term Care (OLTC) has received numerous telephone calls regarding the new law that affects the release of expunged/sealed criminal records by the Arkansas State Police Identification Bureau (ASP/IDB).  Act 1923 of 2005 amended Arkansas Code Annotated §20-33-205 and requires the Arkansas State Police Identification Bureau to not release expunged/sealed records for the purpose of employment determinations.  As such, this law addresses the confusion caused by Opinion # 2003-057 issued by the Arkansas Attorney General in March 2003 that required the ASP/IDB to release expunged/sealed records (see memorandum # LTC-A-2003-14).

However, Act 1923 of 2005 does require the ASP/IDB to release expunged/sealed criminal records if it is one of the following type convictions:

1.  Capital murder (§ 5-10-101);

2.  Murder in the 1st or 2nd degree (§ 5-10-102 or 5-10-103);

3.  Kidnapping (§ 5-11-102);

4.  Rape (§ 5-14-103);

5.  Sexual assault in 1st or 2nd degree (§ 5-14-124 or 5-14-125);

6.  Endangering the welfare of incompetent person in 1st degree (§ 5-27-201);

7.  Felony adult abuse (§ 5-28-103); and 

8.  Arson (§ 5-38-301).

Memorandum LTC-A-2005-21

August 8, 2005

Page 2

These eight criminal convictions are not affected by this new law and are not affected by the 10-year sunset rule.  In other words, these eight convictions will always be released and are disqualifying regardless of the age of the record or if the record was expunged/sealed.

The Rules and Regulations for Conducting Criminal Record Checks for Employees of Long Term Care Facilities have always stated that the OLTC shall make all employment determinations based on the records received from the ASP/IDB.  Therefore, this new law does not affect the current regulations and only affects the release of records by the ASP/IDB.

If a person is currently disqualified by an expunged/sealed record, a new record check will be required to be run by a long term care facility in order for OLTC to process a current report to verify the person does not have any other criminal records.  If there are no other disqualifying records, the person’s status on the Employment Clearance Registry shall be cleared and the person shall be eligible to work.  Please note that this new law is not effective until August 12, 2005.  Facilities should wait until after this date to submit a request for a new record check if trying to address the employment status of a person disqualified by an expunged/sealed record.

If you have questions or need additional information, please contact Rhonda Hetland at 501-682-6285, or Tommy Wingard at 501-682-6117.

If you need this material in alternative format such as large print, please contact our Americans with Disabilities Act Coordinator at 501-682-8307 (voice) or 501-682-6789 (TDD).
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